Introduction
Humans are required to think in order to develop the economic sector to keep up with the flow of globalization. Indonesia as a developing country needs to advance the industrial sector in order to advance national development. Economic development is closely related to science and technological progress. Intellectual Property Rights are tangible evidence of the realization of human thought in the form of creation or invention. In the strict sense of IPR was addressed to "copyright", while in the broadest sense the intellectual property rights in it include rights to industrial wealth and considered in a single term, named intellectual property rights (IPR). This is intended to protect the creativity of the designer. Furthermore, the designer will continued to make new designs.
Industrial design has a definition according to Article 1 point 1 of Law No.31 in 2000 concerning Industrial Design: "Industrial design is a creation of the shape, configuration, or composition of lines or colors, lines and colors, or a combination of three-dimensional or two-dimensional shapes that give an aesthetic impression and can be realized in three-dimensional or two-dimensional patterns and can be used to produce a product, item, industrial commodity, or handicraft."
In the definition of Industrial Design Article 1 point 1 of Law No.31 in 2000, it can be concluded that one of the requirements included in the industrial design category is that the creation of the form must be give an aesthetic impression. The aesthetic definition comes from the word aesthetic which mean beauty; concerning appreciation of beauty (nature, art, and literature) or having an assessment of beauty. Then, the aesthetic impression is not concerned with right or wrong, but it is beautiful or not. Whether or not, the aesthetic impression given by a creation can be known if the creation seen by the clear eye. There is a problem whether the proof of the performance of comparative products is the basic things which can be prove by the product. Based on the statement, the problem arises that the element of aesthetic impressions that play an important role in industrial design. Turns out that in those articles both Article 2 regulates the conditions for granting Industrial Design
Rights and Article 4 which regulates matters whatever causes the Industrial Design
Right to be granted and also Article 10, 11, 12, 13, 14 The Industrial Design Law concerning the application for industrial design registration does not include the aesthetic impression therein, so that the use of the aesthetic impression itself can be questioned. If the absence of aesthetic elements cannot be the basis that the Industrial Design is not an Industrial Design. In the aesthetic element as the basis that the Industrial Design is not new based on the principle of "Public Domain".
Industrial Design Rights are given for new industrial designs. This means that only industrial design has a novelty element that can be given legal protection and by itself can be registered, where Industrial Design is considered new if on the date of receipt of the registration application by the Directorate General of Intellectual Property Rights, industrial design is not the same as disclosure beforehand, whereas what is meant by previous disclosures is industrial design disclosure before the date of receipt of an application or priority date in the event the application is submitted with priority rights, or has been announced or used in Indonesia or outside Indonesia.
A parameter requires a proof that the value in a similar product can be a differentiating value for the product that has been made before and has a difference for ordinary people. Although, the industry's submission to the value of a product occasionally raises the same results, it is a legal mistake to test based on these two parameters. For example there are claims or demands on the whole product that are not based on new things.
The comparison of the product in the industry includes two separate parameters, which are based on the observations of ordinary people and the parameters. They must be fulfilled to find whether there is a violation in the industry.
In the eyes of ordinary people, the buyer sometimes confused with two products that have similarities with each other. For example, the first product is already available, while the second product is not. Because of the price of the second product is cheaper, and the similarity, the buyer choose the second product.
In other words, there is no industrial violation if the whole product is not same.
But in this case, it is emphasized that the analysis of a layman is based on his own observations and does not based on the opinions of experts.Based on parameters, the finder must determine whether a product is in accordance with the point that can be a differentiator to the previous product. Furthermore, publications that were previously evaluated to determine product whether the developed of an invention can be easily recognized. Furthermore, an invention is compared to the pre-existing one to another determine, whether the new invention has more advantage than before. That way of a test always compares old products with new one to evaluate a relative advantage. So the value is related to the difference in the previous product, and it generally based on the history of the prosecution.
If there are only a few different elements, based on the shape, configuration, or composition of the color, it can be said to be new. In other words, even though it is similar, it is still considered the difference. In the description, the new criteria in the Industrial Design Law allow many conflicts or disputes in the field because products which are in the market have similarities, but industrial design certificate holders are difficult to be able to sue other parties who are considered to be violating, the design of the other party must be really the same.
The Aesthetic Performance Product
Industrial design has a definition according to Article 1 point 1 of Law No.31 of 2000 concerning Industrial Design, that is:
"Industrial design is a creation of the shape, configuration, or composition of lines or colors, or lines and colors, or a combination of three-dimensional or two-dimensional shapes that give an aesthetic impression and can be realized in three-dimensional or two-dimensional patterns and can be used to produce a product, item, industrial commodity, or handicraft."
From the definition of Industrial Design above, we can draw a conclusion that one of the requirements included in the industrial design category is that the form creation must give an aesthetic impression. The aesthetic definition itself comes from the word aesthetic which means beauty; concerning appreciation of beauty (nature, art, and literature) or having a valuation of beauty. So the aesthetic impression does not concerning with right or wrong, but more to beautiful or not beautiful. Whether or not the aesthetic impression given by a creation can only be known if the creation can be seen by the eye.
The three elements of art, technology and science combine harmoniously to form a design that is expected to provide technical functions and beauty that can concerning Industrial Design, Industrial Design whose design is merely functional or technical (engineering design) also cannot be granted the right of Industrial Design, because this is not in compatible with the definition of Industrial Design which is basically the applied creation aims to give an aesthetic impression. 8 Based on the statement above, the problem arises that the aesthetic impressions that play an important role in industrial design in fact in those articles governing the definition and granting of industrial design rights also does not include the aesthetic impression in them, so that the use of aesthetic impressions can be questioned itself.
In the Industrial Design Act there is no explanation about the aesthetic impressions. As stated in Article 1 point (1) 
Design is:
"A creation of the shape, configuration, or composition of lines or colors, or lines and colors, or a combination of three-dimensional or two-dimensional shapes that give an aesthetic impression and can be realized in threedimensional or two-dimensional patterns and can be used to produce a product , goods, industrial commodities, or handicrafts." Industrial designs that cannot be registered are those that does not meet the substance requirements, one of them is Industrial Design Creation that does not aim to give an aesthetic impression (not in compatible with Ps.1 (1) Law No. 31/2000)9:
1. Creation of forms, configuration solely for functions or technicalities whose the usual protection is in patents and is not aimed to giving an aesthetic impression cannot be registered, ex : gear, piston, carburetor, etc. Industrial design is said to be not new if it has been disclosed before when it was submitted for registration, in this case there are 3 possible causes for an Industrial Design that is not new: 11 1. It is publicly known design, which means that the public has known it before the date of receipt of the application.
2. Registration has been submitted in advance by another party (first to file principle)
3. The period of industrial design protection has expired (public domain design).
If it is not new because of publicly known design or public domain design, then everyone can use and develop the Industrial Design without having to ask permission from any party. However, if it is not new because of the registration by another party beforehand, then in order to be able to use the Industrial Design, it must be authorized by the party who registered earlier.
If the precautionary principle is held firmly by the design examiner in the Industrial Design Directorate, it should be referred to as "initial refusal" or commonly referred to as office action in various IPR literature and carried out before the industrial design application is published or at the time the publication is made. The refusal was conveyed by the Directorate General of IPR at that stage and provided an opportunity for the applicant or his attorney to provide protest, objections, rebuttal, or other arguments that could be delivered in writing or by holding hearings, or verbal explanations, or face to face before the Examiners of
The IPR Directorate General to provide confidence for industrial design inspectors to reject or provide registration of the proposed industrial design. So according to the author in terms of the absence of aesthetic performance, a product can be used as the basis for the absence of new industrial design based on the principle of "public domain", considering that aesthetic elements are one of the requirements of an item that can be categorized as Industrial Design. If an item does not have an aesthetic impression in it, it can be ascertained that the item is not an industrial design and may not have novelty and become public property.
Conclusion
Industrial Design Protection was gave for new designs, which means that it is not the same as the previous disclosures (vide Article 2 paragraph (1) 
